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MIA DAVIES — CONSTITUTION ACTS AMENDMENT ACT 1899 
Motion 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [8.38 pm]: I move — 

That this house direct that Ms Mia Davies, on becoming the holder of an office or place at the material 
time, shall be disregarded for the purposes of section 38 of the Constitution Acts Amendment Act 1899 
and that the Legislative Assembly be invited to pass a similar resolution. 

This motion is moved to overcome a situation that has arisen with a Ms Mia Davies, who was elected at the last 
state election to an upper house seat, which she will not take up until 22 May 2009. Prior to the election, 
Ms Davies worked in the Leader of the National Party’s office. When the election was called, she took leave 
without pay from her position, and was then a candidate during the election period. Following the election, a 
number of issues arose, which I need to go through in chronological order so that the house understands what the 
problem is.  
Ms Davies was declared elected to the Legislative Council as a member for the Agricultural Region on 
26 September 2008. That was when the polls were declared for the Agricultural Region. She became therefore 
entitled to sit and vote in the Legislative Council from 22 May 2009. On the assumption that Ms Davies would 
not become a member of the Legislative Council until 22 May 2009, a contract of employment was offered to 
her on 30 September by the Department of the Premier and Cabinet as a ministerial officer under section 68(1) of 
the Public Sector Management Act 1994. Ms Davies signed this contract on 6 October, and a delegate of the 
Premier signed the contract on 8 October.  

From 8 October she then became an employee for the purposes of the Public Sector Management Act. On 
13 October the Department of the Premier and Cabinet formally advised Ms Davies that a review of the Electoral 
Act 1907 and the Constitution Acts Amendment Act 1899 indicated no barrier to her employment as a 
ministerial officer until such time as she was sworn in as a member of the Legislative Council. This same letter 
also advised Ms Davies to seek independent advice regarding any impediments to her accepting public 
employment whilst a member-elect. Subsequent legal advice obtained by Ms Davies confirmed that, by 
Ms Davies accepting the contract of employment, under the Public Sector Management Act, her seat in the 
Legislative Council became vacant on 8 October 2008 under section 38(c) of the Constitution Acts Amendment 
Act.  
Fundamentally, Ms Davies sought advice from the Department of the Premier and Cabinet. The advice provided 
to her was that she was entitled to enter into a contract to work in the office of the Leader of the National Party. 
She subsequently signed a contract, and she was advised by the department that it was in order, only to discover 
a few days later when further advice was sought that, in fact, it was not in order. I understand she did not take up 
her position and did not receive any remuneration for that particular position. However, the fact of the matter is 
that she signed a contract and, legally, it was from 8 October that she became an employee and, therefore, 
subject to the office of profit provisions of the Constitution Acts Amendment Act.  

A remedy to this position is provided in the Constitution Acts Amendment Act. Section 39(2) makes provision 
for a member caught in this circumstance to retain his or her seat provided he or she resigns from the position 
offered in the contract of employment, and both houses of Parliament pass resolutions that the contract of 
employment be disregarded for the purpose of section 38 of the Constitution Acts Amendment Act. As a result 
of that advice, on 16 October 2008, Ms Davies resigned from the position offered under the Public Sector 
Management Act. However, as I said, she was not paid for those eight days or thereabouts that she was 
effectively employed.  
The government believes that Ms Davies entered into this contract in good faith, with the advice of the 
Department of the Premier and Cabinet and that, upon learning that what she had done was in fact contrary to the 
Constitution Acts Amendment Act, she subsequently resigned from that position and the government is bringing 
to the house a motion provided for under section 39(2) of the Constitution Acts Amendment Act. I was a little 
surprised, because I have never seen this issue arise before, to find that the Constitution Acts Amendment Act 
actually contains a clause that provides for dealing with inadvertent breaches of the office of profit rule. I think 
that anyone who had drafted that clause would say that this is the sort of situation for which the clause was 
included—the sorts of circumstances that are inadvertent, unintentional and done with the best advice but 
subsequently found to be wrong. The government will move the motion today to seek to have her contract of 
employment disregarded for the purposes of the office of profit rule.  
I say also that, as the Minister for Electoral Affairs, I have been giving some thought to whether the Constitution 
Acts Amendment Act should be amended so that members of the Legislative Council elect do not have to resign 
from their office of profit job from the date of the declaration of the poll until the date they take up their position 
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on 22 May. This particular period is most unusual in some respects because the election was held very early. A 
school teacher, for example, who may have stood for election on 6 September and was subsequently elected to 
the Legislative Council, would have to resign from his or her teaching role until 22 May the following year. That 
would apply to other public servants. In reality, that is not altogether a fair set of circumstances. I have been 
giving some thought to whether an amendment should be included in the Constitution Acts Amendment Act that 
will allow public servants to continue in their employment until they become members of the Legislative 
Council on 22 May. However, it is not quite as simple as I initially thought, because there are a range of 
occupations, in, I think, schedule V of the Constitution Acts Amendment Act that would be totally 
inappropriately filled by members of Parliament elect. On the other hand, there are some occupations that would 
be quite appropriate for a member of the Legislative Council elect to hold, such as that of a school teacher. I am 
proposing to draft some legislation that will perhaps delete some lines from schedule 5 to allow people in those 
sorts of occupations to remain in them until 22 May. I propose to draft some legislation and then meet with the 
various political parties and anyone else who is interested to see whether we cannot see a way forward on this 
matter. If there is general consensus that we should take a particular path—it is not a party political issue—I 
would be prepared to introduce legislation.  
I hope we can resolve this matter that has caused Ms Davies a great deal of distress, which is understandable, so 
that we can confirm that she is a member of the Legislative Council elect. Although she cannot go back to the 
job she wanted, she can at least take her seat on 22 May next year. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [8.48 pm]: I rise tonight to indicate 
that the opposition will support the motion. There are some quite specific points I want to put on the record 
regarding our support. I appreciate the chronology of events, if I can describe it that way, set out by the Leader 
of the House. I also appreciate the explanation from the Leader of the House of the government’s legal advice 
that the Constitution Acts Amendment Act foresees a solution, and therefore contains a deliberative section that 
provides a possible solution in circumstances that we might be dealing with that might be described as a 
technical breach. In light of that, it is the government’s position that the motion before us, carried by both houses 
of Parliament, does in fact provide an effective solution. Section 39 of the Constitution Acts Amendment Act 
provides a deliberate provision to allow Parliament to consider action to determine whether the facts warrant 
overturning the “penalty” that is set out in section 38, if the Parliament considers it proper to do so. Indeed, 
section 39 of the act is headed “Provision for relief”. Therefore, the act clearly foresees the Parliament taking 
action to provide relief for circumstances whereby a breach of the provisions set out in section 38 has occurred.  

The opposition is of the view that the provisions of the act that go to public servants not being able to continue in 
employment between the time they are elected and the taking of their seat in Parliament is not in keeping with 
what the community would reasonably expect; that is, that ordinary public servants should be able to seek 
elected public office without forgoing their income for a reasonable length of time. It should be the case that 
nurses, teachers, police officers and other public servants are able to seek public office without finding 
themselves financially penalised because they cannot earn their ordinary income in the time between when they 
are declared elected and taking up their seat.  

The opposition’s view is that there are two ways that this might be fixed. I note that the Leader of the House has 
referred to one of them. The first way to fix this might be to align the dates that new members of both houses 
take their seats so that there is no delay in a member taking his or her seat irrespective of whether an early 
election is called. When I was elected in 2001, the election was in February and I took my seat, as is the 
procedure of this place, on 22 May. I hasten to add that I was not a public servant and not in breach of the 
provisions we are talking about today. The second way to fix this problem might be to amend the legislation so 
that public servants, perhaps up to a particular salary or classification level, are able to seek public elected office 
without having to forgo their income.  

I note that the Leader of the House made the point that the matter is not as straightforward as it is might at first 
seem. The argument could be made that it would not be appropriate for some senior public servants to continue 
in their position if there was a difference in timing between when the election was declared and when they took 
their seats. For example, in the case of directors general and commissioners of police, I imagine there could be 
the perception of exploitation of their knowledge.  

Careful thought must be given to how an amendment of the type proposed by the Leader of the House might 
capture the perfectly reasonable proposition that ordinary public servants should be able to seek public, elected 
office without forgoing unreasonable amounts of income against ensuring that we do not create a situation that is 
untenable for either the government of the day or the senior public servant concerned. I note the Leader of the 
House’s proposal and welcome his invitation for consultation on an amendment to the act to address that. The 
opposition would be pleased to be part of that process.  
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I am concerned about the advice that was provided in these circumstances by the state’s then most senior public 
servant. I was pleased that I was provided with copies of certain correspondence, which I will table. The first bit 
of correspondence is from the Department of the Premier and Cabinet, signed by Mal Wauchope, the director 
general, dated 13 October 2008 to Mia Davies. The letter is headed, “Election to Legislative Council”. It refers 
to Ms Davies’ memorandum of 2 October advising of her election as a member of the Legislative Council and 
seeking approval for her appointment as a principal policy officer to the Minister for Regional Development. 
What concerns me most is the paragraph that reads — 

While the Department’s review of the Electoral Act 1907 and the Constitution Acts Amendment Act 
1899 indicated no barrier to your employment as a ministerial officer until such time as you are sworn 
in, — 

That is the critical point — 
it would be prudent for you to obtain your own advice as to whether there are any legal constraints to 
accepting public employment whilst a Member-elect. 

I am worried that such a senior public servant can write a letter referring to the department’s review of those two 
critical pieces of legislation and stating that that review indicated no barrier. I note that the letter from 
Mr Wauchope is dated 13 October. At the end of my remarks I will table it.  

The next piece of correspondence I will refer to is from the State Solicitor’s Office to the Director General of the 
Department of the Premier and Cabinet dated 15 October 2008 and headed “Mia Davies’ election to Legislative 
Council”. The first point refers to their discussion earlier that day. This piece of correspondence goes on to point 
out to the director general that there is in fact a breach of the act in that Ms Davies cannot hold the employment 
position she sought to hold and take her seat in the Legislative Council. What concerns me about that is the 
dates. On 13 October the director general signs off on a memorandum to Ms Davies saying that the department 
has conducted a review of the two acts and it finds that there is no barrier. Two days later, on 15 October, the 
State Solicitor, in a letter to the director general, refers to their discussion earlier that day—that is, 15 October—
and points out how there is a breach. That advice also sets out the mechanism that we are dealing with now as a 
way of providing relief for that breach.  

In the absence of any other correspondence—I do not have any other correspondence—it suggests to me that the 
first review that was referred to on 13 October occurred without any reference to the State Solicitor’s Office. 
That might be what in a particular television show public servants would refer to as a courageous piece of 
advice. Others might use other language. It was reckless advice and, as it turns out, it had significant 
consequences. What would have happened if that had occurred to a member in the other place where there is a 
minority government, although the circumstances with the timing would not necessarily apply? 

Hon Norman Moore: They become members at the declaration of the poll.  

Hon SUE ELLERY: That is right, and I made the point about the difference in timing. In that circumstance, if 
the same recklessness in not checking with the senior law adviser in the state occurred, it could have far more 
serious consequences than the consequences we are dealing with now that relate to one person and potentially to 
others. In this instance, it would not have the effect of changing the composition of the government. It is a very 
serious matter that the Director General of the Department of the Premier and Cabinet was asked to provide 
advice on. It is of concern. I do not have evidence to suggest that anything else happened, and maybe he did 
conduct his review on the basis of advice from State Solicitor’s Office, but it appears on the information 
provided to me that he did not. I think that is of concern. It would have been remiss of us not to acknowledge 
that that was a very serious omission in the range of duties and responsibilities of somebody in that position.  

I sought assurances behind the Chair from the Leader of the National Party in the other place about Ms Davies 
taking leave from her position as an electorate officer, which is the position she held prior to the calling of the 
election and for the duration of the campaign. I was provided with correspondence that reflects that that is indeed 
the case. I will table those pieces of correspondence when I table the other documents at the conclusion of my 
comments. I would think that this goes without saying, but given the advice that has been given, I have to say it 
anyway: of course it needs to be noted that she cannot go back to the position she sought to hold in the office of 
that minister or any other minister or in any other office where she would be seen to be taking a profit from the 
Crown. I seek leave to table these documents. 

Leave granted. [See paper 410.] 

Hon SUE ELLERY: I will identify the second two documents. The third document is a letter dated 13 August 
2008, signed by Mia Davies, to Doug Cunningham, chief of staff of the leader of the second party in opposition. 
The fourth piece of correspondence is a letter from Doug Cunningham, chief of staff of the leader of the second 
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party in opposition, to Mr Mal Wauchope, dated 13 August, about staff members who were to be candidates in 
the forthcoming election. 

I reiterate that in all the circumstances, and noting that the act deliberately considers a provision for relief, and on 
the basis of the advice outlined to us by the Leader of the House, the opposition will support the motion. 

HON ANTHONY FELS (Agricultural) [9.02 pm]: Members are faced with a difficult situation in dealing with 
a person who has been declared elected at the last election but who has been disqualified in this way. It is quite 
close to my heart, because I contested a place in the Agricultural Region in the election, and I am very familiar 
with the candidates and the election process and outcome. 

I say at the outset that I congratulate the National Party on its overall result, particularly its result in the 
Agricultural Region. I think it was well deserved. The National Party raised issues that are at the heart of people 
in country areas, certainly far more so than did the Labor Party, other parties and even the Liberal Party, of 
which I am a former member. 

My concern with voting for this motion is that, on the advice I have received and on my reading of the 
Constitution Acts Amendment Act 1899, the section in the motion does not apply to this situation. My concern is 
that the disqualification of Mia Davies as a result of her having taken on that position precludes her from being a 
successful candidate at the election, and that is even before we get to the point of whether she is precluded from 
being a member of this house. Section 5 of the Constitution Acts Amendment Act 1899 states that the 
Legislative Council shall consist of 36 members. Until 22 May next year the house will consist of 34 members, 
and there will be 36 members after that date. We need to be clear who are members of Parliament. Are they 
sworn-in members or are they members who have been declared elected at the election? Section 38 of the 
Constitution Acts Amendment Act, “Seats in Parliament vacated in certain cases”, states — 

Subject to any resolution passed by the Legislature under section 39, if any member of the Legislature, 
after his election — 

I would like a ruling from the Deputy President on this point, or at least some confirmation of the date that a 
member is elected to this place. Is it on election day? Is it when the votes are first counted? Is it when the writs 
are returned? Is it after a dispute has been heard by the Court of Disputed Returns? Is it when the member is 
actually sworn in on the anniversary of Queen Victoria, which will be after 21 May 2009? I believe that the 
remedy for the situation that we are confronted with as indicated in section 39 of the Constitution Acts 
Amendment Act is applicable only when the person is a member of the legislature. My concern is that Mia 
Davies was not a member of the legislature at the material time; it was at a time when she was working in the 
office of the department of regional development, or wherever it was that she was working. The problem 
occurred before the writs were returned. Under section 5 of the Constitution Acts Amendment Act 1899, she is 
deemed not to be a member of this house, and I believe that section 39, “Provision for relief”, applies to 
members of the legislature. 

I wrote to the Premier on 14 November. I will read the contents of that letter because I sought further 
information. I am grateful to Hon Sue Ellery for tabling some of those documents tonight. I had not been 
provided with any of those documents before now and I did request them. Earlier this evening I requested to see 
some of the documents before we debated the motion. I have lodged a freedom of information application in 
relation to the motion of Hon Norman Moore in order to obtain all the correspondence and advice given by the 
Department of the Premier and Cabinet and the Solicitor-General and any other advice and correspondence on 
this matter. The letter I wrote to the Premier on 14 November states — 

FOI application in relation to motion introduced by Hon Norman Moore MLC 
Presently, there is a motion on the notice Paper in the Legislative Council in the name of Hon Norman 
Moore MLC urging the Legislative Council to waive a breach of the Constitution Acts Amendment Act 
1899 which might otherwise disqualify Ms Mia Davies from being elected as a member of the 
Legislative Council. 

I was unaware of this motion prior to it being introduced by Hon Norman Moore MLC in the 
Legislative Council this week. 

I was briefed yesterday by Hon Wendy Duncan MLC as to the reasons the National Party is seeking 
such a motion. I have also sought advice on this matter from the Clerk, Malcolm Peacock, and the 
President, Hon Nick Griffiths MLC. There is now no doubt that Ms Mia Davies has breached the Act 
and is currently disqualified from being a Member of the Legislature. 

Also, it is clear that the motion introduced by Hon Norman Moore … will affect the composition of the 
Legislative Council after 22 May 2009, including my possible re-election to the Legislative Council. 
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Hence, it is reasonable and proper to provide to the Parliament all of the background and reasons 
underlying such a motion (to excuse the contravention of an Act by overturning the disqualification 
from becoming a Member of Parliament due to that contravention). I understand that such a motion has 
never previously been before the Parliament of Western Australia. 

Disqualification from eligibility to become a Member of the Legislature is a most serious matter. It is 
fundamental to the electoral process and integrity of our democratic system. Indeed, it is so fundamental 
to the integrity of Parliament that “turning a blind eye” to her disqualification will necessarily have 
repercussions as to who currently is a Member of the Legislative Council, to other provisions of the Act 
and to the advice that retiring and future Members have received about their eligibility for an “office of 
profit” and/or re-election to the Legislature.  

Therefore, I am requesting all details and documents in relation to the employment of Ms Mia Davies 
within any element of the State Government of Western Australia, including the Department of Premier 
& Cabinet and/or the Department and/or Minister for Regional Development in the period from 1 July 
2008 to date.  

Further, I request that Parliament be provided with all details of Ms Davies employment within the 
government sector, including as an electorate officer with Brendan Grylls MLA prior to 6 September 
2008; and for the period 6 September 2008 to 27 October 2008; and for the period 27 October 2008 to 
the present time.  

This should also include all documents, information and/or correspondence between any of Ms Mia 
Davies, Hon Brendan Grylls, Crown Solicitor, and the Department of Premier and Cabinet in the matter 
of Ms Davies employment, her eligibility to be a candidate for the General Election and/or to be a 
member of the Legislative Council. In addition we should be informed about all the activities of Ms 
Davies in any of her roles in the government sector during the abovementioned periods. 

It is my intention to lodge a Petition and Prayer with the Court of Disputed Returns in relation to 
multiple breaches of the Electoral Act 1907 in the recent general election for the Agricultural Region. I 
met with you in September approximately half an hour before the WA Electoral Commission ‘pressed 
the button’ to determine the final result in the Agricultural Region. The result was very close for the 
election of the 6th member for the Agricultural Region. However, now I am informed that Ms Mia 
Davies has received clear legal advice that she is disqualified from being elected as a Member of the 
Legislature. 

Equally, I am concerned with the prospect that upon my Petition and Prayer being lodged, the 
Parliament may pre-empt the Court process or simply overturn any decision of the Court of Disputed 
Returns. Moreover, even if it be competent it is not proper for the Parliament to consider the proposed 
motion while another Act has given to the Supreme Court the power to consider the determination of 
the Writ and, for example, whether Ms Davies is elected or not. 

I am requesting all or any information that pertains to this matter, including any advice from the Crown 
Solicitors Office, any advice regarding the eligibility of Ms Mia Davies to be a candidate, her eligibility 
to be elected and/or her eligibility to be a Member of the Legislature. I am lodging a separate FOI 
application for all information on this issue and trust that this information will be provided to all 
Members prior to the motion being debated in both Houses of Parliament. 

Yours faithfully 

Hon Anthony Fels MLC 
Member for Agriculture Region 

A copy of this letter was also given to the freedom of information officer in the Department of the Premier and 
Cabinet. 

I wish to express my disappointment. It appears that some of these documents were provided to Hon Sue Ellery, 
but they have not been provided to other members of this place, and certainly have not been provided to me. To 
debate and vote on a motion such as this, it is important for all members to be given all the facts surrounding the 
matter. It could well be that it was a quite innocent and unfortunate error on the part of Mia Davies. There are 
serious repercussions that she obviously did not envisage; otherwise, she would not have commenced that 
employment. She is not due to be sworn in as a member of this place until 22 May 2009, which is still six 
months away. There is no urgency to deal with this motion tonight, given that we are still within the time frame 
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for issues to be raised with the Court of Disputed Returns. The matter may not go anywhere in any case, but I do 
not think that it is correct for this house to move such a motion at this time. 

I have known Mia’s father, Dexter Davies, for many years. I stood on the same ticket as Dexter Davies for the 
Agricultural Region of the Legislative Council in the 1996 state election. I have a very high regard and respect 
for Dexter, both as a former member and in his role as a lobbyist in the fishing industry during my time as a 
member of Parliament. Equally, in the few meetings I have had with Ms Davies, I have been very impressed 
with her and I believe that she would make a terrific member of Parliament. There are a number of issues that 
may not go anywhere within the Court of Disputed Returns but it is my belief, given the offence that has 
occurred, that Mia Davies may be disqualified from being a candidate in the election rather than being 
disqualified from being a member of this place. If that is the case, she may not be declared to have been elected. 
I cannot pre-empt what might happen, but that may be the best outcome because of lot of other factors in the 
Agricultural Region concerning breaches of the Electoral Act may result in a by-election, in which case the seat 
would have to again be contested. Mia Davies would then be free to contest the seat if there were to be a by-
election. I do not know what the outcome might be, because I do not know whether such a claim has ever been 
made against any of the offences that were alleged to have occurred during the election. 

I put on record that I believe this motion to be ultra vires the act, and that it is not for the Legislative Council to 
pass such a motion. I ask the Deputy President to make a ruling in relation to section 39 of the act. I am not sure 
which is the relevant standing order; the Clerk may be able to assist me with that if I need to refer to the relevant 
standing order. Section 39 of the Constitution Acts Amendment Act 1899 states in part — 

This section applies to any case where a person has, or it is alleged that a person has, at any time … 
become the holder of an office or place — 

… 

and, at the material time, that person was a member of the Legislature. 

I ask the Deputy President for a ruling that Mia Davies is a member of the legislature for the purposes of 
section 39, and for this house to have the authority or ability to pass such a motion. 

Ruling by Deputy President 
THE DEPUTY PRESIDENT (Hon George Cash): Hon Anthony Fels is apparently seeking a ruling from the 
Chair on, as I understand it, the date upon which a person elected at a general election to the office of member of 
the Legislative Council is to be regarded as a member-elect and subject to the provisions of the law applying to 
persons holding an office of profit under the Crown. It is my understanding that that date is the date on which the 
relevant poll is declared by the relevant returning officer. However, I say to Hon Anthony Fels that it is not a 
function of the Chair to provide advice on matters of law. It is the function of the Chair to provide, when 
required, rulings on the interpretation of the standing orders and the law, custom and proceedings of the house. It 
is not a function of the Chair to provide a member with an interpretation of the laws of Western Australia. This 
house is bound by the law and the speakers have, to date, raised section 39 of the Constitution Acts Amendment 
Act. The house will make a decision in respect of the motion before it, having regard to the law of this state. 

For the benefit of Hon Anthony Fels, I have been advised to refer to section 37 of the Constitution Acts 
Amendment Act 1899, and in particular to section 37(3), which reads — 

If any person to whom this section applies is declared to be elected as a member of the Legislature, he 
shall, upon and by virtue of being so declared, vacate the office or place by reason of which this section 
applies to him. 

The point I want to make is that the Clerk has been formally advised of the declaration of the election of, in this 
case, Ms Mia Davies as a person elected as a member of the legislature, who is to take her place in this house on 
22 May 2009. By way of formal notice, I inform the member that the Clerk has advised the Chair that he is in 
receipt of that document. 

Motion Resumed 
HON GIZ WATSON (North Metropolitan) [9.20 pm]: The Greens (WA) are happy to support the motion, 
although with some reservation because it seems that the onus is on every member who is elected to know the 
laws regarding what is required of their becoming a member. That is mitigated by the fact that the member-elect, 
Mia Davies, seemed to go through the correct process when seeking advice. Other members have already 
indicated that that advice was problematic—at the very least. The member made a genuine attempt to seek the 
necessary advice that did not actually assist her in the short term. I am interested in how we can prevent this 
situation from occurring again. A number of current members-elect are without work for a few months because 
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of similar requirements. That creates a significant problem for a person’s usual employment, especially in 
circumstances such as these when there is a very long period before members take up their seats. We need a 
means by which to look at that. Perhaps the foreshadowed proposition to move to fixed-term elections will 
remedy that to a large extent. We look forward to supporting that proposition. The Greens would like to be party 
to the proposal foreshadowed by the Leader of the House because we must figure out why this provision was put 
in place. I cannot see that a conflict of interest would arise to prevent many people who are employed in the 
public service from continuing to be employed in their line of work until they take up their seats. Perhaps that 
matter needs revisiting. I hope that does happen because often we deal with a particular circumstance but do not 
necessarily fix up the overall problem with the legislation. With those few comments, I am happy to support the 
motion. 

HON WENDY DUNCAN (Agricultural — Parliamentary Secretary) [9.23 pm]: Needless to say, I support 
the motion. I thank the various leaders of the parties for their support. This was an unfortunate situation that 
arose. Actions were taken in good faith and it would be good to resolve the issue early so that it can be put to rest 
and Ms Davies can go to the summer break knowing what her future holds. I also thank the Leader of the House 
for his indication that he will look at this matter and seek a remedy for it so that it does not happen again. With 
those comments, I thank members for their support. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the House) [9.24 pm] — in reply: I thank 
members for their contributions to this debate. I will make a couple of quick comments. The Leader of the 
Opposition referred to fixed four-year terms. The government is drafting a bill that would provide for fixed four-
year terms. However, because there are many different ways by which fixed four-year terms can be introduced, I 
intend to use the draft legislation as a vehicle for consultation with the other political parties and anyone else 
who has an interest in it. I have always taken the view that these sorts of matters ought to be decided by 
consensus if that is possible because we are all affected by them and they are party political matters. There will 
be a period of consultation on the draft legislation in due course. If the date when a member takes up his seat is 
much closer to the date the election is held, this problem would be diminished. However, that is yet to be worked 
out. 

I inform Hon Giz Watson that the problem that has arisen will be resolved and the potential amendments to the 
Constitution Acts Amendment Act will be made because I have put in train that process. We will get an outcome 
to this matter in due course. Hopefully we will arrive at a position that everyone can live with. 

I refer now to the matters raised by Hon Anthony Fels. Section 147 of the Electoral Act provides that a person 
who stands for election for the Legislative Council becomes a member if that person gets the required number of 
votes at the declaration of the poll. A member is a member of the legislature at the declaration of the poll. For all 
intents and purposes, Mia Davies was a member of the Council as at 26 September 2008. Section 8(3) of the 
Constitution Acts Amendment Act provides that a member elected at a general election for the Legislative 
Council shall not sit or vote before 22 May next following the day of his election as a member. Those two acts 
make it clear that a member is elected as a member at the declaration of the poll but the member cannot take up 
his or her seat until 22 May. That is the situation that Mia Davies found herself in. 

Finally, in respect to the matter raised by Hon Anthony Fels relating to the Court of Disputed Returns, I 
understand that any decision the house may make tonight would have no impact whatsoever on the decision of 
the Court of Disputed Returns to overturn the result of that election. All it would do is take away the impediment 
that the office of profit has put in her place. If there are other reasons why the election should be overturned by 
the Court of Disputed Returns, a decision of this Parliament would have no effect on that. 

Question put and passed. 
 


